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BYOUNG KOOK MIN* AND
JAMES M. WESTt

The Korean Regime for
Licensing and Protection
of Intellectual Property
I. Introduction
As a part of a sustained initiative by the government of the Republic of
Korea to attract foreign direct investment and advanced technology, the
past several years have seen a number of new enactments and policy
changes, with more being projected for the near future. In July 1984 a
long-heralded revision of the Foreign Capital Inducement Act ("FCIA")t
came into force which, inter alia, establishes new procedures for validation
of "Technology Inducement Contracts." 2 This Article will recount the more
significant features of the licensing regime under the revised FCIA, and will
additionally survey the current international and domestic legal protections
available to foreign proprietors of patents, trademarks, trade secrets and
*Mr. Min practices law in Seoul, where he served as a judge from 1964 to 1970.
tMr. West is a Texas attorney resident in Seoul.
1. Foreign Capital Inducement Act (Law No. 1802 of Aug. 3, 1966 as most recently amended
by Law No. 3691 of Dec. 31, 1983) (hereinafter cited as "FCIA"). English translations are
taken from Ministry of Finance Publication FI-LA-84-1 (1984), which contains English texts of
The Foreign Capital Inducement Act, The Enforcement Decree of the Foreign Capital Inducement Act (as amended by Presidential Decree No. 11460 of June 30, 1984) (hereinafter cited as
"FCIA Enforcement Decree") and the Working Rules for the Implementation of the Foreign
Capital Inducement Act (as amended by Ministry of Finance Order No. 1616 of July 2, 1984)
(hereinafter cited as "FCIA Working Rules").
2. The FCIA governs (a) foreign direct investments, (b) technology inducement contracts,
(c) certain private loan agreements, and (d) public loan agreements. Formerly, three different
statutes, namely, The Foreign Capital Inducement Act, The Public Loan Inducement and
Management Act, and The Foreign Capital Management Act were in force; with the 1984
revision of the FCIA the latter two have been repealed and their subject matter integrated into
the FCIA. The definition of "Technology Inducement Contract" is discussed infra at text
accompanying note 24.
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copyrights who may be considering licensing or investment opportunities in
Korea.
To place this brief survey in proper context, the broader circumstances
underlying the 1984 amendments to the FCIA merit mention. Korea's
exemplary economic growth over the past two decades has to a considerable
extent been attributable to centrally planned and administered promotion
of export industries coupled with an austere foreign exchange control system that curtails non-essential outflows of hard currencies. Importation of
technology, primarily from Japan and the United States, 3 has been undertaken to bolster export competitiveness and to sustain import substitution
efforts. Long standing reliance on foreign loans for capital formation has
resulted in accumulation of over $40 billion in external debt.4 Although
Korea is presently servicing this huge debt comfortably, risks of future crises
precipitated by rising protectionism or grave financial dislocations abroad
have led Korea's planners to seek to substitute equity investments for
debt and to5 encourage technical tie-ups providing access to advanced
technology.
The legal reforms discussed hereinbelow stem in part from a recognition
by the Korean government that coming years will see heightened competition among the so-called "Newly Industrializing Countries" (Korea, Singapore, Taiwan and various Latin American states, in particular) to attract the
futuristic technologies which loom increasingly large for global competitiveness in the next century. Although Korea is actively fostering indigenous
research and development activities, access to innovations perfected abroad
by multinational enterprises remains highly desirable, since domestic technical capacity will only gradually close the gap now enjoyed by the OECD
countries (which are concurrently Korea's most important export markets).
Complicating the picture is the growing concern of technology-exporting
countries, especially Japan, about the "boomerang effect"-Korean steel
and shipbuilding developed with Japanese know-how have come into com-

3. Between 1962 and July 1984 some 2,737 transnational license agreements were approved
by the Korean government, of which the electronics, machinery, chemical (including synthetic
fiber) and metallic products sectors collectively accounted for 2,054. By geographical origin,
licensors were in 1,540 cases Japanese, 629 American, 132 West German, 102 British and 79
French. Thus, Japan (59%) and the United States (23%) account for 82% of all licenses.
XVIII-7 JOURNAL OF AMERICAN CHAMBER OF COMMERCE IN KOREA 31-32 (July 1984) (hereinafter
cited as "J. AMCHAM COMM. KOREA").
4. See generally BUSINESS KOREA, 17-27 (August 1984).

5. The Fifth Five-Year Plan for 1982-1986 was recently revised on "the assumption that
direct government planning is less efficient, in its current role, in an advanced economy.., than
in earlier stages of development" and that a prudent industrial strategy requires raising the level
of technology to strengthen competitiveness on the basis of quality while controlling the level of
foreign debts. Investment Guide to Korea 8-15 (Ministry of Finance Pub. No. FI-IG-84-1
1984).
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petition with Japanese exports and similar consequences are anticipated in
other sectors. 6
The background of contemporary Korean legislation and enforcement
policy affecting transfer of technology is thus complex. Korea wishes to
import technology of a higher quality than it has in the past. Foreign
licensors have indicated that laxities in protection of industrial property
rights and excessive bureaucratic intervention into commercial transactions
constitute major disincentives to the sort of licensing that Korea seeks."
Linkages are presented in terms of demands for removal of barriers to
market access and other international trade issues concerning important
industries for which Korea does not need foreign technology. It should thus
be kept in mind that this Article cannot take into consideration more than a
few of the many laws and policies which may obliquely impact on transnational business relationships of which licensing constitutes only one
among many facets.
II. Licensing Under the Foreign Capital Inducement Act
A.

ORIGINS FROM JAPANESE EXPERIENCE

It has been remarked in reference to the Transfer of Technology ("ToT")
regimes of Latin America that they basically emulate the post-war Japanese
screening process implemented by MITI to improve the bargaining power of
local transferees when negotiating for technology. 8 The Korean ToT regime
also has been developed following close study of the Japanese experience;
notwithstanding the profound ambivalence of Koreans toward Japan there
has never been any hesitation about adopting instruments of proven success.
That the Japanese find their role now reversed from transferee to transferor
when licensing into Korea is an aspect of the "boomerang effect" which has
an element of irony, and it is not surprising that the most vociferous
objections to the Korean licensing validation system tend to come from
Western countries rather than from Korea's primary supplier of technology
in quantitative terms, Japan.

B.

THE

FCIA

The FCIA is of central importance for most licenses of industrial property
and technical know-how because, with certain exceptions, validation of a
license agreement by the Ministry of Finance ("MOF") under the FCIA is a

6. See, e.g., Seoul's TransferList, FAR EASTERN ECONOMIC REVIEW 26 (September 13, 1984).
7. More Action, Less Talk Aimed, BUSINESS KOREA 48-52 (August 1984).
8. Correa, Transfer of Technology in Latin America: A Decade of Control, 15 J. WORLD
TRADE L. 388, 391-92 (1981).
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precondition for conversion and remittance of hard currency royalties or
fees. 9 Validation under the FCIA also confers a five-year exemption from
Korean taxes on royalties, 10 thus licensors generally have a clear interest in
obtaining the FCIA validation in cases where the transaction is eligible for
the tax exemption. The following will therefore discuss: (1) the FCIA
procedure of reporting by which validation is obtained, (2) the criteria which
determine eligibility of agreements for FCIA validation, and (3) the specific
kinds of restrictive or unfair clauses which may lead to denial of validation.
1. The "Report" Procedure

In the past, an area of recurrent dissatisfaction on the part of foreign
licensors has been lack of coordination among different Ministries and
government agencies which participated in the review and approval of
license agreements. One of the more significant changes adopted in the new
FCIA is that MOF validation takes the form of a "report" subject to
disposition within a closed time-frame. The required report is to consist in
the Technology Inducement Contract (more commonly known in Korea as a
"Technical Assistance Agreement" or "TAA"), with Korean translation,
and supporting documents including a business plan and certificate of
nationality of the foreign party. 11 The TAA report is filed with the MOF and
simultaneously with the particular Ministry having jurisdiction over the
subject matter of the transaction. 12 Occasionally there may be overlapping
jurisdictions, for example, the Ministry of Trade and Industry is generally
competent with respect to manufacturing but the Ministry of Health and
Social Affairs has primary jurisdiction over production of pharmaceuticals
and cosmetics. Determination of the Ministry with primary competence for
filing purposes can ordinarily be easily resolved, however consultations on
validation may include several Ministries which consider themselves interested in the prospective transaction.
The revised FCIA now provides that a TAA is validated upon the passage
of twenty days after filing, unless the MOF has notified the reporting party
(normally the Korean licensee) that "acceptance" of the report has been
9. FCIA, supra note 1, at art. 4. The exceptions concern certain services which may be
contracted with approval under the Foreign Exchange Control Act (Law No. 933 of Dec. 31,
1961 as amended) and the comprehensive regulations thereunder or under other special laws.
10. FCIA, supra note 1, at art. 24. Absent exemption, the general withholding tax on
royalties payable to a licensor without a permanent establishment in Korea would be 25%,
however bilateral tax treaties in force between Korea and most developed countries put a
ceiling of between 12-15% on such withholding taxes. See, e.g., Convention between the
Republic of Korea and the United States of America for the Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with respect to Taxes on Income and the Encouragement of
International Trade and Investment, 30 U.S.T. 5253 T.I.A.S. No. 9506 (entered into force Oct.
29, 1979) art. 14 (15% ceiling for royalties taxation).
11. FCIA Working Rules, supra note 1, at art. 15.
12. FCIA, supra note 1, at art. 23(1). FCIA Working Rules, supra note 1, at art. 15.
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refused or conditioned on certain changes, additions or deletions to the text
of the TAA. 13 The Enforcement Decree to the FCIA provides that the
twenty day disposition period may be once extended by the MOF "when it is
difficult to decide whether to accept the report," in which case the extended
period of review must be notified to the reporting party prior to the expiration of the twenty day initial period. 14 It remains to be seen how frequently
the reviewing Ministries will resort to such an extension; obviously the
principle of expeditious review set forth in the FCIA would be compromised
if such extensions were often used.
Upon filing, the MOF is obliged to forward one copy of the TAA report to
the Economic Planning Board ("EPB") which is the enforcement authority5
under the Monopoly Regulation and Fair Trade Act ("Fair Trade Act"). 1
Thus, in effect, each TAA will be subject to review by the Ministry having
primary competence over the subject matter under its ordinance and internal guidelines, by the MOF under the pertinent FCIA standards, and by the
EPB under the Fair Trade Act. If the TAA is found to contravene any law,
regulation or guideline enforced by the reviewing authorities, acceptance of
the report will be conditioned on an amendment of the TAA (within sixty
days, period extendable with MOF permission), to remove the contents
considered offensive or add those deemed mandatory. 16 As a practical
matter, prospective licensors in the past have been well advised to conduct
thorough informal consultations with the concerned Korean government
authorities prior to filing a formal validation application, as it is disadvantageous to pursue renegotiation under specific legal constraints which tend
to become inflexible once they have been formally issued. This approach
will continue to be advisable to avoid unfavorable dispositions on reports.
Once a report has been "accepted" by the MOF, the transaction is
validated provided that implementation of the TAA commences within six
months after acceptance.' 7 If performance does not begin within such
period, the FCIA provides that the report "shall be deemed null and void,"8
meaning that acceptance is rescinded, making another report necessary.'
The MOF has the ability, upon application, to extend the six month implementation deadline for cause shown. 19
With the completion of the above-described validation procedure, the
foreign licensor has the benefit of the FCIA provision stating that "overseas
13. FCIA, supra note 1,at art. 23(3).
14. FCIA Enforcement Decree, supra note 1, at art. 25.
15. Law No. 3320 of Dec. 31, 1980, reprinted in English translation in I LAWS OF THE
REPUBLIC OF KOREA IV-1 (4th ed. 1983).

16.
17.
18.
19.

FCIA Enforcement Decree, supra note 1, at art. 23(3).
FCIA, supra note 1, at art. 23(4).
Id. art. 23(5).
Id. art. 23(4).
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remittance of . . .royalties to be paid under a technology inducement
contract shall be guaranteed in accordance with the contents of the ...
acceptance of the report ... as of the time of remittance." 20 In this regard,
there is evidently to be no change in the prior practice whereby validation
may be conditioned on certain requirements, such as a minimum export
obligation for licensed products, which represent not merely governmental
control over the contractual terms and conditions between the licensor and
licensee, but affirmative undertakings running in favor of the Korean
government. 2' It is also worthy of note that the FCIA provides that the five
year exemption on Korean taxation of royalties "may be waived upon the
request of the technology licensor." 22 Since neither the licensor nor the
licensee would have any interest in paying taxes subject to exemption under
the incentive scheme of the FCIA, it is apparent that the new FCIA is
drafted so as to allow the MOF to condition validation of certain lower
priority TAAs on waiver of the tax holiday by the foreign licensor.23
Having outlined the procedural hoops through which a foreign licensor
must vicariously jump with the Korean party to a TAA, we now move to
describe the substantive features of Korea's ToT regime. Following a sketch
of the criteria which could disqualify a TAA from eligibility for validation
under the FCIA, we will enumerate more specific strictures against "unfair
business practices" which are policed by the EPB under the Fair Trade Act.
2. Criteriafor Eligibility of Agreements
Not all transfers of technology fall within the definition of "Technology
Inducement Contract" which determines eligibility for FCIA validation.
The FCIA covers TAAs under which a Korean national or a Korean
corporation purchases or induces the right to use industrial property rights
or any other technology (except "simple services") from a foreign national
20. Id. art. 4.
21. Article 7(4) of the FCIA provides that the Minister of Finance may attach conditions to
approvals of direct investment applications; however, there is no similar explicit authority to
attach conditions to acceptance of TAA reports beyond Article 23(2) which provides that the
MOF "may request a supplement to, or adjustment of the contents of the report ....
"FCIA
Enforcement Decree, supra note 1,Art. 23(2) speaks of "modification of the technology
inducement contract, or the related project plan.
...
Although the report is not initially
required to contain any binding undertakings of the parties vis-A-vis the government, in practice
export obligations may be imposed even where the TAA is not associated with a direct
investment and failure to satisfy such export obligations may lead to sanctions.
22. FCIA, supra note 1, at art. 24(2).
23. Notwithstanding the affirmative language in Article 24(1) stating that "Income tax or
corporation tax shall be exempt for five (5) years from the date of acceptance of a report ....
"
one Korean attorney has opined that: "Tax incentives for technology for certain products are
not granted automatically under the new FCIL, and the tax exemption may be granted on a case
by case basis depending upon the importance of the technology." Sohn, Licensing of Technology and Trademarks into Korea (unpublished paper presented to Asia-Pacific Lawyers Symposium, June 10, 1984, Seoul, Korea).
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in exchange for payment of royalties or fees in a foreign currency where the
term of the contract is one year or longer.24 Technical service agreements
which fall outside this scope may or may not be subject to validation under
the Foreign Exchange Control Act, 25 or under other special legislation, such
as the Technical Service Promotion Act, 26 which governs certain design and
engineering agreements in the construction field.
Even with the above qualifications, the FCIA definition is broad enough
to cover most licenses or technical assistance contracts which comprehend
some or all of the following subject matter: patent (utility model, design)
license; trade secret (know-how) license; training of licensee personnel (in
Korea and/or abroad); and trademark license.
The scope of eligible TAAs is narrowed by the Enforcement Decree of
the FCIA, which directs that the MOF "shall not accept a report" on TAAs
with the following characteristics: 27 (i) TAAs intended solely to exploit a
design, trademark or exclusive franchise; (ii) TAAs intended solely to serve
as a pretext for sales of raw materials, parts or components; (iii) TAAs
containing material terms which are unfair, such as export restrictions;
(iv) TAAs covering obsolete or otherwise inferior technology; (v) TAAs
covering technology targeted by the Ministry of Science and Technology for
domestic promotion; and (vi) TAAs which contravene other laws or ordinances.
Among the above criteria, (i), (ii), and (iv) relate to the statutory provision that TAAs covering "simple services" are ineligible for validation. The
appraisal of the value of licensed technology is a fundamental feature of the
discretionary review conducted by Korean government functionaries for all
foreign investment and licensing proposals. 28 The cost/benefit analysis applied turns in part on whether the technology is locally available, available
from other foreign sources on better terms or intrinsically undesirable
because its field of application does not fit into the priority scheme of the

24. FCIA, supra note 1, at art. 2(12); FCIA Enforcement Decree, supra note 1, at art. 4(3).
25. Law No. 933 of Dec. 31, 1961, as amended. The Foreign Exchange Control Act regulates
all transactions between residents and non-residents. See generally, Lee & Callaway, Foreign
Exchange Controls in Korea and Their Impact upon InternationalCommercial Transactions,9
KOREAN J. COMP. L. 1 (1981).

26. Law No. 2474 of Feb. 5, 1973, as amended. The Ministry of Science and Technology
("MOST") is the competent authority for review of consulting or service contracts under which
locally unavailable know-how is provided in connection with architectural, engineering and
other specialized techniques.
27. FCIA Enforcement Decree, supra note 1, art. 24. Furthermore, the MOF is obliged to
refuse to accept a report on any TAA which would "cause a negative effect upon the sound
development of the national economy." FCIA, supra note 1, at art. 3.
28. See Kim, The Role of Technology in Economic Development: The Korean Case, in

BUSINESS LAWS IN KOREA 693 (C. J. Kim ed. 1982); Lee, The Effectiveness of Incentives Under
the Foreign Capital Inducement Act of Korea, 8 KOREAN J. COMP. L. 110, 137-41 (1980).
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current economic plan.2 9 Anticipation by the government that certain
TAAs may be only pretexts for trademark licenses relates to the policy,
discussed below, to the effect that simple licenses of foreign trademarks
cannot be the subject of a foreign exchange royalty-such licenses are
possible only in association with export promotion or valuable technology
transfer. 30
In many cases, the TAA reported for validation will relate to a joint
venture project or other direct investment which requires prior MOF authorization under the FCIA. The MOF review of such proposals takes into
consideration all of the agreements among the shareholders and the newly
incorporated company, and it is in the context of the entire arrangement that
a TAA may be closely inspected to "unpack" provisions that are susceptible
of being used to dictate source and terms of raw material supply. If the
technology (particularly, quality assurance know-how and techniques enhancing production efficiencies) is intrinsically valuable, and collateral
supply agreements are of a scope that can be justified in the course of
feasibility review for the entire project, there is ordinarily no problem with
the eligibility of the TAA for FCIA validation.
3. Restrictive or Unfair Clauses
Of foremost concern, perhaps, to foreign licensors are the constraints on
license terms and conditions under (iii) above. Specific guidelines on unacceptable terms for TAAs have been drawn up by the EPB under the Fair
Trade Act, 3 1 and each Ministry also has shifting internal policies which
relate to royalty ceilings, maximum duration of TAAs and other essential
contract terms. Generalizations on some guidelines are not possible, because the competent authorities exhibit pragmatic flexibility depending on
the importance attached to a prospective importation of technology, however the following principles are likely to be applied with little or no change
from government practice under the former regime. 32
29. See Kim, supra note 28; Weiss, Cost-benefit Analysis of Foreign IndustrialDevelopments
in Developing Countries, 5 INDUSTRY & DEVELOPMENT 41 (UNIDO 1980).

30. See infra text accompanying notes 63-67.

31. Scope and Standards of Unjust Collaborative Acts and Unfair Trade Practices in
International Agreements, Economic Planning Board Notice No. 50 of July 18, 1981.
(hereinafter cited as "EPB Fair Trade Guidelines"). These guidelines are promulgated pursuant to Article 21 of the Enforcement Decree of The Monopoly Regulation and Fair Trade Act
(Presidential Decree No. 10267 of April 1, 1981, as amended). Although it has been assumed
that foreign licensors are not subject to criminal sanctions for violation of the Fair Trade Act
because it contains no textual indications of extraterritorial effect, the EPB has recently
proposed amendments which would clarify that foreign parties are subject to the law, at least
where they have a presence in Korea. Korea Times, Jan. 15, 1984, at 3, col. 5.
32. The Ministry of Trade and Industry, which exercises jurisdiction over most industrial
TAAs, recently announced general policies for reviewing TAAs under which royalties should
not exceed 5% of net sales of licensed products and the duration of royalty obligations should
VOL. 19, NO. 2
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1. "Tying clauses" which unreasonably dictate source of raw materials or
parts are not permitted, unless justifiable in terms of local unavailability and quality control.
2. Restrictions (territorial, volume and/or price) on exports of licensed
goods are permitted only when justified by the licensor's direct sales
exclusivity to
activity, statutory exclusive rights or grants of marketing
33
other licensees in the restricted export markets.
3. Restrictions on output and resale price of licensed products are prohibited with respect to the domestic Korean market, and allowed for
export sales only where the licensor conditionally allows exports into
markets for which restrictions have been justified under Paragraph 2
above.

34

4. "Tie-out clauses" which unreasonably prohibit or restrict the licensee
from using products or technology of the licensee's competitors are
permitted only when and to the extent the licensee is granted exclusivity that presupposes undivided allegiance to the licensor.
5. Unilateral grant-back clauses whereby the licensee is obliged to furnish improvements gratuitously to the licensor are considered objectionable, and a reciprocity condition may be imposed.
6. The basis for royalty determination must be related to utilization of the
licensed technology, in other words, royalties should not be payable on
licensee output which does not benefit from or incorporate the licensed
technology. Royalties on turnover are thus ordinarily not possible,
although exceptions to this principle may be recognized in cases where
the know-how transferred has intangible benefits difficult to quantify
on the basis of "net sales of licensed goods" which is generally used.
7. The licensor cannot require the return of technical documentation at
the expiry of the license term or prohibit the continued use of the
technology by the licensee except where statutory exclusive rights of
the licensor survive the expiration or termination of the TAA. This
not exceed 5 years. XVIII-9 J. AMCHAM COMM. KOREA 25-26 (Sept. 1984). The subsequent
specific policies refer to the EPB Fair Trade Guidelines, supra note 31.
33. Activities which are recognized as normal exercises of statutory exclusive rights are not
subject to the Fair Trade Act. Monopoly Regulation and Fair Trade Act, supra note 15, at art.
48. The cited provision concerns domestic Korean patents, trademarks, etc., however the
general principle extends to restrictions on activities in export markets where an import
monopoly is an essential incident of statutory industrial property rights.
34. The Fair Trade Act, supra note 15, may soon be amended to cover raw material supply
agreements and certain other international contracts which had originally been excluded from
its scope. Korea Times, Jan. 15, 1984, at 3, col. 5. Also of relevance in certain cases may be the
Price Stabilization and Fair Trade Act. Law No. 2798 of Dec. 31, 1975, as amended, under
which the government may establish price ceilings on certain commodities or services at any
place in the distribution chain. Resale price maintenance is illegal per se, except for certain
consumer goods for which the EPB approves fixing of resale price. Fair Trade Act, supra note
15, at art. 20.
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principle, which embodies the notion that a TAA is a "sale" of technology, rather than a temporary license of use, creates numerous
difficulties and constitutes a serious disincentive for some licensors. 35
Although the government guidelines are not clear on this subject, it is
probably acceptable for the TAA to provide that the licensee's rights
to use the technology determine in case the TAA is prematurely
terminated due to nonpayment of royalties or other licensee default.
In some cases, TAAs will not be validated for the full life of a licensor's
Korean patent or trademark, and the willingness of the competent
authorities to validate a consensual renewal of a TAA is not to be
taken for granted, particularly
in the context of know-how and
36
trademark packages.
8. Licensors are not permitted to impose contractual terms which the
Korean authorities consider so "unjust" as to contravene international
commercial practice, for example:
a. General disclaimers of warranties regarding the quality and fitness
of the technology for its intended use (as distinguished from disclaiming liability for the licensee's applications).
b. Clauses under which the licensor controls the licensee's promotional activities (other than justifiable restrictions on use of marks,
etc. and verification thereof).
c. Clauses which penalize the licensee for failure to meet sales goals or
which impose minimum royalty requirements (although lump-sum
royalty arrangements in some cases are validated).
d. Clauses which fix the forum for dispute resolution in the licensor's
home jurisdiction (although clauses choosing foreign private law
and/or arbitration in a third country may be validated).
e. Other clauses which "unreasonably restrict the business activity" of
the licensee or which "take unreasonable advantage" of the licensor's superior bargaining position.3 7
a. Model TAA
Against the background of the above TAA review guidelines, it is notable
that the Fair Trade Commission of the EPB has recently published a "Model
Technical License Agreement" which is intended to facilitate expeditious
validation under the FCIA. 38 This Model TAA covers a know-how license,
35. The practical effect of the policies applied is to require know-how to be sold, while only
statutory rights are licensed. Because the duration of know-how licenses are limited, and
renewals often not permitted, the consideration payable for advanced technology is sometimes
viewed as inadequate, unless an associated direct investment furnishes prospects of longer
range returns.
36. See infra text accompanying note 67.
37. Fair Trade Act, supra note 15, at art. 15(iv)-(v).
38. Standard Technical License Agreement Recommended by Office of Fair Trade, Economic Planning Board, Republic of Korea (1984) (in English).
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technical training of the licensee's personnel, and a trademark license.
Among the "open" clauses which will be variable from case to case are the
amount of the running royalty and the duration of the license. It has been
announced that this sanitized Model TAA will receive prompt FCIA validation as it contains none of the objectionable restrictions enumerated above,
although "automatic validation" would presuppose that royalty rate and
duration of the contract are consistent with the pertinent Ministerial constraints.
b. "Net Sales"
One of the provisions incorporated in the Model TAA which has in the
past been mandatorily imposed as a condition for validation is a detailed
definition of "Net Sales" for licensed products which serves as the basis for
computation of running royalties. 39 As this definition may significantly
affect the licensor's anticipated rate of return, it is worth recounting in
detail. Under the EPB Notice which established the definition, "Net Sales"
is gross sales less the following: sales discounts (or rebates); sales returns;
indirect taxes (VAT, special excise taxes); insurance premiums, transport
costs, packing costs and installation costs (related to sale and delivery of
licensed products); sales commissions; advertising costs; and CIF price,
import duties and commissions for raw materials, parts or components
imported from the licensor. 40 This formula predictably raises knotty questions about allocations of costs, particularly where the licensee's business is
diversified to many lines not related to the license. Another area in which
clarity in drafting is advisable concerns the treatment of imports by the
licensee from affiliates of the licensor, which might be claimed to be subject
to offset in calculating "Net Sales."
Although the definition of "Net Sales" stated above is premised on the
EPB's authority to determine "fairness" of transaction terms, it is possible
that certain cost components listed in the EPB definition could be excluded,
provided that the rate of royalty was decreased so that the licensor's rate of
return is kept at a fair level. The new FCIA regime purports to represent an
initial phase in gradual government withdrawal from regulating the commercial terms of technology transfers (apart from policing of illegal restrictive practices), however the adoption of "reports" in lieu of prior approvals
will not mean imminent relief from the royalty ceilings and limits on duration of TAAs which have been imposed in the past. Clearly, the competent
Ministries and the MOF will continue to compensate for the perceived
imprudence and inferior economic leverage of Korean licensees by constraining the essential variables of royalty rate and duration of royalty
obligation.
39. Id. Art. 6(1)(c).
40. Economic Planning Board Guideline, Definition of "Net Sales," EPB Notice of March
12, 1974, as amended.
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III. Current Status of Intellectual Property Protection in Korea
The following brief resume of Korean legislation and treaty obligations
concerning intellectual property rights is intended to furnish an accessible
summary of prevailing law. 41 Copyright is included, in addition to industrial
property rights, because it is an area of increasing importance in which
significant legal reforms are anticipated in the future.

A.

PATENTS

The Korean patent system has been significantly revised in recent years,
following the accession by Korea to the Paris Convention for the Protection
of Industrial Property (Stockholm Revision) 42 in May 1980 and to the Patent
Cooperation Treaty 43 in May 1984. Since 1979 Korea has been a member of
the World Intellectual Property Organization ("WIPO") 44 and participation in international consultations on improvements in patent administration has led Korea to adopt the International Patent Classification system,
effective June 1981, and to develop cooperation programs with patent
search authorities of Japan, the Federal Republic of Germany, Austria,
Sweden and other jurisdictions.45
The Patent Act 46 has been amended to bring it into conformity with the
Paris Convention and to implement the international application system
under the Patent Cooperation Treaty. Under the Korean constitution,
treaties are self-executing upon promulgation, 47 and the Patent Act expressly provides that treaty obligations prevail over any inconsistencies in
domestic law concerning patents. 48 The principles of national treatment and
of priority (under the first-to-file system adopted in Korea) based on prior
applications in other Paris Union countries have thus obtained the force of

41. For more detail, see Ko, Korean Laws and Policies on InternationalTechnology Licensing, 11 KOREAN J. COMP. L. 51 (1983). See also Chang, A Memorandum on Korean Industrial
Property Rights, BUSINESS LAWS IN KOREA 635 (C. J. Kim ed. 1982).

42. Done Mar. 20, 1883, 21 U.S.T. 1583, T.I.A.S. No. 6923, revised July 14, 1967 at
Stockholm, 24 U.S.T. 2140, T.I.A.S. No. 7727. See West, Evolving IndustrialProperty Law
and Transfer of Technology in the Republic of Korea, 18 TEX. INT'L L.J. 127 (1983).
43. Opened for SignatureJune 19, 1970, 28 U.S.T. 7645, T.I.A.S. No. 8733. See Office of
Patents Administration, Modernization of the Office of Patents Administration of Korea and
its Future Prospects (1984) (to be presented by Patent Office Trial Examiner Y. K. Kim to a
Tokyo seminar on the Industrial Property System in November 1984) (hereinafter cited as
"Patent Modernization").
44. Patent Modernization, supra note 43, at 8.
45. Id. at 8-19.
46. Law No. 2505 of Feb. 8, 1973, as last amended by Law No. 3566 of Nov. 29, 1982.
47. Constitution of the Republic of Korea, art. 5, reprintedin English translation,I CURRENT
LAWS OF THE REPUBLIC OF KOREA 5 (Statutes Compilation and Dissemination Foundation of

Korea 1983).
48. Patent Act, supra note 46, at art. 41.
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law, however, several important issues are not regulated by international
conventions.
Although the current Patent Act furnishes reliable protection as far as it
goes, many foreign investors have expressed dissatisfaction with the scope
of patentable subject matter and with the licensing regime under which
authorities are hesitant to validate payments of royalties for the full 12 year
life of a patent. Specifically, the Act excludes chemical products from
patentability 49 and the protection afforded by process patents for chemicals
is considered inadequate by proprietors of foreign chemical and pharmaceutical patents. The Korean government evidently believes that granting patents on chemical substances would facilitate monopolization by
foreign interests of essential industries such as fertilizers, herbicides and
pharmaceuticals during a period when domestic industries in those fields
require protection; however, it was recently announced that materials patents will eventually be recognized by 1986 according to the current
timetable. 5°
Although Korean officials are wary that patents granted to foreigners will
result in suppression of domestic competition and fostering of import monopolies without offsetting benefits of increased transfer of technology and
direct investment, in practice most flows of technology have not been
dependent on patent licenses. With recent improvements in the Korean
patent system, the number of applications has steadily increased, and the
availability of international applications under the Patent Cooperation
5
Treaty is certain to further increase the number of applications processed. '
As of the end of 1983, 68 percent of all patents outstanding had been
granted to foreigners. 52 Japanese hold 4,083 Korean patents, Americans
3,784 and West Germans 1,001-collectively these three nationalities account for more than 80 percent of foreign-held patents.5 3 The number of
patent applications has been increasing rapidly: in the first half of 1984,
3,799 patent applications were filed, an increase of more than 26 percent
over the first half of 1983.54 Applications and registrations for utility model
49. Id. art. 4. Also excluded from patentability are: foods, beverages and luxuries; medicines or processes for manufacturing medicines involving combination of two or more medicines; substances produced through nuclear transformation; and novel uses of chemical sub-

stances. Id.
50. XVIII-8 J. AMCHAM COMM. KOREA 21 (August 1984), where it is stated that "the Office
of Patents Administration has already established an ad hoc committee to prepare for the
implementation of the system."
51. See Patent Modernization, supra note 43, at 14-26. At present there is a large backlog of
patent and other industrial property right applications, however the examination facilities of
the Patent Office are being expanded and computerized, so that screening capacity has
increased by 20% in 1984 over 1983. XVIII-3 J. AMCHAM COMM. KOREA 7-8 (March 1984).
52. Patent Modernization, supra note 43, at 5.
53. Id. at 61.
54. XVIII-8 J. AMCHAM COMM. KOREA 20 (August 1984).
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rights and design rights have also increased, although these "lesser patents"
which have durations of ten and eight years, respectively, 55 have been
registered mainly by Korean nationals and Japanese.56

Of practical significance to foreign applicants for patents is the continuing
requirement that foreign patentees without a permanent establishment in
Korea must appoint a local patent administrator, 57 although it is clear under

the Paris Convention and bilateral treaties such as the U.S.-Korea Treaty of
Friendship, Commerce and Navigation 58 that a Korean presence is immaterial to the right of national treatment. Under Korean law, there is a system
for licensure of "patent attorneys" who specialize in industrial property

applications and administrative proceedings before The Patent Office, but
who are often not attorneys generally authorized to conduct civil litigation in
the courts. 59 The competence of patent attorneys varies widely and even
long government experience and full familiarity with the technicalities of the

Patent Office procedures does not assure that drafting of claims or representation in contentious examination proceedings will be conducted ade-

quately, especially where there are communication problems arising from
language differences. Accordingly, selection of a patent administrator is a

matter requiring exercise of some discernment.
B.

TRADEMARKS AND SERVICE MARKS

The Paris Convention provisions regarding trademarks constitute
Korea's only multilateral treaty obligations in this domain. Accession to the
Madrid Arrangement 6 0 or the Trademark Registration Treaty of 197361 is
reportedly under consideration, 62 but it appears unlikely that Korea will

move quickly to facilitate international applications for trademarks when
policies are in place which sharply restrict the ability of foreigners to exploit
their trademarks in Korea.

55. Utility Model Act, Law No. 2508 of Feb. 8, 1973, as amended, art. 15. Design Act, Law
No. 2507 of Feb. 8, 1973, as amended, art. 21.
56. Patent Modernization, supra note 43, at 58-61.
57. Patent Act, supra note 46, at art. 22. The same requirement applies, mutatis mutandis, to
utility models, designs and trademarks.
58. Done Nov. 28, 1956, 8 U.S.T. 2217, T.I.A.S. No. 3947, art. X, para. 1.
59. Patent Attorneys Act, Law No. 864 of Dec. 23, 1961, as amended. See J. MURPHY et al.,
LEGAL PROFESSION IN KOREA: THE JUDICIAL SCRIVENER AND OTHERS

181-86 (1967).

60. The Madrid Arrangement, concluded within the Paris Union framework in 1891, provides for multinational registration by a single application, which is referred through WIPO in
Geneva to other participating States. The United States is not a member. J. GILSON,
TRADEMARK PROTECTION AND PRACTICE 9-12 (1974).

61. Openedfor signatureJune 12, 1973. Ratification by the United States would necessitate
major revisions in the Lanham Act. E. KITCH & H. PERLMAN, LEGAL REGULATION OF THE
COMPETITIVE PROCESS 286-88 (2d ed. 1979).
62. Patent Modernization, supra note 43, at 8.
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According to the Office of Patents Administration, a total of 684 licenses
of foreign trademarks are presently effective, of which more than 85 percent
are associated with a foreign direct investment or TAA. 63 In the latter cases,
the trademark license is required to be royalty-free, at least nominally, as
the licensor's compensation is deemed to relate to valuable technology
transferred in connection with the quality assurance duty presupposed in all
trademark licenses.
Under the Trademark Act and its Enforcement Decree, a registered mark
is subject to cancellation if it is not used in Korea (for any designated
category of goods) for more than one year without just cause. 64 Cancellation
is also possible if the mark is licensed for domestic use without obtaining the
necessary ministerial approval and perfecting registration in the Patent
use.65 Trademark licenses are approvable only in
Office of the authorized
66
cases:
the following
1. Where the trademark is licensed in association with a direct investment
or TAA validated under the Foreign Capital Inducement Act.
2. Where the trademark is licensed in association with a technical service
contract approved by the competent Minister.
3. Where the trademark license is approved by the competent Minister for
promotion of exports.
4. Where the competent Minister approves a trademark license associated
with supply by the licensor of raw materials to the licensee as primary
ingredients for the designated commodities.
The Ministry of Trade and Industry, which has jurisdiction over patent
and trademark affairs, in Spring 1984 announced modified criteria for
screening of trademark licenses which, inter alia, provide that: (i) not more
than two foreign trademarks will be permitted to be used for any particular
line of products; (ii) trademark licenses will not be renewable unless two
years have elapsed from the expiry of the initial license agreement; (iii) the
maximum term of a trademark license for domestic marketing of consumer
goods will be five years; and (iv) export obligations will be increased to
between 30 and 50 percent of gross sales for certain classes of consumer
goods for which foreign trademarks may be approved.67
Each Ministry applies its own guidelines in reviewing proposed trademark
licenses, in many instances it is required that the foreign mark be linked with
a Korean language mark. In the rare cases where a license is approved for
export promotion or in association with raw materials supply relations, it is
63. XVIII-1 J. AMCHAM COMM. KOREA 19 (Jan. 1984).

64.
65.
66.
1981,
67.

Trademark Act, Law No. 2506 of Feb. 8, 1973, as amended, art. 45(1)(iii).
Id. art. 45(1)(i).
Enforcement Decree of the Trademark Act, Presidential Decree No. 10431 of July 30,
art. 7.
XVIII-4 J. AMCHAM COMM. KOREA 18 (April 1984). See also supra note 32.
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to be anticipated that the rate of royalty will be restricted and duration of the
license limited to between three and five years, depending on the sector.
The foregoing brief description of some of the obstacles to exploitation of
foreign marks make it understandable that foreign applications for
trademark registrations, though voluminous in the past several years, have
not increased at the same pace as domestic filings.68 Recent statistics show
that for January through May 1984 the number of trademark registrations
granted actually declined 6.4 percent from the same period in 1983,
evidencing more rigorous screening of all trademark applications. 6 9
There is a large volume of trademark litigation before Patent Office
tribunals which is attributable in part to carelessness in drafting applications
(Korean patent attorneys sometimes neglect to obtain registration of Korean translations concurrently with registration of marks in Western languages). Frequently, foreign proprietors of marks with global repute neglect
to obtain Korean registrations at all during the Paris Union priority period,
greatly complicating the situation when it becomes necessary to enjoin
infringements.
Overall, it cannot be said that the Korean authorities attach a high priority
to protection of foreign marks in the domestic Korean market; however,
sensitivity is increasing to complaints about use of pirated foreign marks on
export commodities. A system similar to that to Taiwan, where exporters
must produce evidence of authority to use well-known foreign marks prior
to shipment,70 may eventually be adopted to demonstrate compliance with
Paris Convention obligations to suppress unfair competition. Assuming that
a foreign company has registered a mark for a particular class of goods or
services, the Korean courts will take decisive action to enjoin the infringement, and in some cases to require compensation and public apologies to
restore tarnished goodwill, 7 however problems may sometimes occur in
enjoining infringers who employ the mark outside the designated class for
which registration has been obtained, or because the scope of the right is
ambiguous. 72 In the near future it is expected that test cases will be presented in which protections claimed directly under the Paris Convention,
such as the broad protections of well-known marks under Article 6bis or the
protection of trade names under Article 8, will either be enforced or
disregarded. 7
68. Patent Modernization, supra note 43, at 59 (foreign applications as percentage of total
declined from 41% in 1981 to 34.9% in 1983).
69. XVIII-8 J. AMCHAM COMM. KOREA 21 (August 1984).

70. See Asian Wall St. J., Oct. 13, 1983, at 5, col. 2 (policing implemented to curtail exports
of simulations of foreign computers).
71. Trademark Act, supra note 64, arts. 35-39.
72. See Baskerville, Trademark Litigation Involving Foreign Business in the Republic of

Korea, 16 INT'L LAW. 521 (1982).
73. Article 6bis obliges states parties "to cancel the registration, and to prohibit the use, of a
trademark which constitutes a reproduction, an imitation or a translation, liable to create
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NON-STATUTORY RIGHTS: TRADE SECRETS AND MISAPPROPRIATION

In the area of trade secrets and other proprietary technical or commercial
information, the licensor's remedies are primarily contractual, although the
Korean Civil Code provisions providing remedies for unjust enrichment and
torts 74 may also be resorted to. In view of the FCIA validation criteria
discussed above, it may not be feasible to include in the nondisclosure clause
of a TAA all of the protections a licensor would prefer, particularly for
post-termination remedies; however, it is possible and advisable to require
the licensee's key employees to execute nondisclosure contracts.
Certain kinds of misappropriation may constitute crimes under the Criminal Code, 75 and concurrently also give rise to civil liability as "unlawful
acts" under the Civil Code; 76 however, the relief under these provisions
would be satisfactory only if it extends to injunctions, which is not clear
under existing precedents.
If a conversion of trade secrets is associated with product simulation,
counterfeit packaging or other fraudulent activity creating confusion as to
producer identity, additional relief may be possible under the Unfair Competition Prevention Act 77 and/or by filing complaints to the EPB pursuant to
the Fair Trade Act. 78 These statutes may result in issuance of administrative
cease and desist orders, injunctive relief through court action or criminal
prosecution of the infringer. 79 These remedies, however, are of uncertain
reliability because of a scarcity of precedent, and they are evidently concerned more with protection of the public than with protection of property
rights.
In order to provide a clear basis for protection of unpatented technology
and to remove the vestigial exceptions to national treatment in the Unfair
Competition Prevention Act, 80 which antedates Korea's accession to the
Paris Convention, it would be appropriate to enact new legislation which
would implement the obligation under Article lObis of the treaty "to assure
confusion, of a mark considered by the competent authority of the country of registration or use
to be well known in that country as being already the mark of a person entitled to the benefits of
the Convention and used for identical or similar goods." Paris Convention, supra note 42, art.
6bis. Many marks and tradenames highly renowned in the United States or Europe may not be
recognized as "well-known" in Korea, however. Article 8 states that a "trade name shall be
protected in all the countries of the Union without the obligation of filing or registration,
whether or not it forms part of a trademark." Id. art. 8.
74. Civil Code, Law No. 471 of Feb. 22, 1958, as amended, arts. 741-56.
75. Criminal Code, Law No. 293 of Sept. 18, 1953, as amended, contains prohibitions
against interference with business (art. 314), violation of confidence (art. 316), conversion (art.
329), breach of occupational trust (art. 356) and others which may support a tort claim for
unlawful conduct.
76. Supra note 74, at arts. 750-51.
77. Law No. 911 of Dec. 30, 1961.
78. Fair Trade Act, supra note 15, at arts. 15-16.
79. Id. arts. 16, 45, 56. Unfair Competition Prevention Act, supra note 77, arts. 2-3, 8.
80. Supra note 77, art. 5.
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... effective protection against unfair competition' 81 understood broadly as
encompassing effective remedies against misappropriation of trade secrets,
industrial espionage, intentional confusion of origin, and the like. Realistically, however, any such action is likely to be at least several years away,
despite continuing complaints by such groups as the American Chamber of
Commerce in Korea against Korea government intimations that strict enforcement of the Paris Convention may be deferred until the annual per
capita income level in Korea reaches US$5000.8 2

D.

COPYRIGHT

The demarcation line between the traditional notion of "industrial property right" and copyright has become increasingly blurred with the information and telecommunication revolution of recent years. Korea, along with
most other jurisdictions, faces the task of revising laws enacted in a prior
generation which are inapt to deal with the growing commercial importance
of computer software, video reproduction systems, and other innovations
for accumulation and dissemination of information.83 Until recently, not
even the print media enterprises from abroad had shown much concern
about the lack of copyright protection accorded them in Korea, but today
the Korean government is under growing pressure from the international
community to integrate with the global information market under conditions recognizing the property interests of foreign owners of information
resources.
Korea was an original signatory to the 1886 Berne Convention for the
Protection of Literary and Artistic Works; 84 however, the intervening
Japanese annexation and division of the peninsula lead most domestic
commentators to the conclusion that the Republic of Korea is not a party to
that treaty. As of mid-1984, Korea has not acceded to any multilateral
conventions concerning copyright, although the Ministry of Culture and
Information has been actively considering accession to the Universal Copyright Convention, 85 the Rome Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations 86 and certain
other treaties and initiatives worked out under the auspices of UNESCO.
81.
82.
83.
1983).
84.

Paris Convention, supra note 42, art. 10bis.
BUSINESS KOREA 70 (Feb. 1984).
See Richards, Preventing Piracy of Computer Software, INT'L FIN. L. REV. 22 (Oct.

Most recently revised at Paris in 1971. The United States is not a party. See E. ULMER,
28-31 (1978).
85. Entered into force Sept. 16, 1955, 6 U.S.T. 2731, T.I.A.S. No. 3324. The State Council
(Cabinet) recently approved a draft amendment of the Korean Copyright Act which extends
the duration of copyright protection from 30 to 50 years after the author's death, in anticipation
of eventual accession to one or more treaties. CHOSUN ILBO, July 6, 1984, at 1 (newspaper).
86. Done Oct. 26, 1961. Korea is not a party. The currently pending amendments to the
INTELLECTUAL PROPERTY RIGHTS AND THE CONFLICT OF LAWS
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Pursuant to a constitutional mandate that "the rights of authors, inventors
and artists shall be protected by law," 87 there was enacted in 1957 a Copyright Act, 88 the first amendments to which are currently pending. This 1957
legislation notably provides that, in the absence of treaty obligations, foreigner's copyrights are protected only if the work was originally published in
Korea. 89 In consequence, practically no protection has been available and
foreign books have been and continue to be copied, translated and sold
without payment of royalties and with impunity. In recent years, pressure to
improve protection has come mainly from foreign publishers attracted by
Korea's relatively large and literate market for translations and from domestic distributors of foreign books who seek to monopolize the lucrative
market for foreign textbooks in a country with a sizable student population.
The government is under considerable pressure to defer major reforms
which would be required in consequence of adhering to copyright treaties,
and it is not yet clear when action will be taken.
Notwithstanding the foregoing, special legislation has been in place for
some time which regulates the licensing and protection of audio and video
recordings. 90 Without actually granting a Korean copyright to foreign interests, this legislation outlaws reproduction or distribution of foreign records, audio tapes, video tapes and the like except where a license between
the foreigner with distribution rights and a local manufacturer with the
requisite business permit has been registered with the Ministry of Culture
and Information. 9 1 This regime serves the dual purposes of facilitating
exclusion of fare deemed subversive of good morals while protecting the
originator's royalty interest (which, however, is regulated to a low return).
Piracy remains widespread, although offers of rewards by the local recorddenunciation of piraters as well as prosecuing industry trade association for
92
tions are relatively frequent.
No protection is yet in place for computer software, and it is very likely
that the Korean government is closely observing the developments on this
topic in Japan, where debates have been carried on between MITI and the
Ministry of Education on whether software should be patentable under

Korean Copyright Act will for the first time clearly recognize derivative rights of performers
and record manufacturers, CHOSUN ILBO, supra note 85.
87. Constitution of the Republic of Korea, supra note 47, at art. 21(2).
88. Law No. 432 of Jan. 28, 1957.
89. Id. art. 46. The pending amendments would involve modified protections for foreign
interests in accordance with provisions in the presidential enforcement decree, rather than in
the Act itself, reportedly to improve "flexibility." Chosun llbo, supra note 85. See also, South
Korea May Throttle Book Pirating,ASIAN WALL ST. J.,July 27-28, 1984, at 1, col. 3.
90. Act on Recording Reproduction Rights, Law No. 1944 of March 30, 1967 as amended.
91. Id. art. 8.
92. See, e.g., KOREA ECONOMIC DAILY, July 25, 1984; Chungangllbo, June 9, 1984 (2 million
Won reward for denunciation).
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special legislation or subject to copyright. 93 Although the United States
addressed the problem by amending its Copyright statute, 94 other countries
such as Australia have rejected the concept of copyright protection for
software on the grounds that it is not a "literary or artistic creation., 95 It is
quite possible that Korea also will ultimately reject the option of extending
copyright coverage to software and instead adopt special legislation similar
to the draft "Program Rights Law" of Japan, or amend The Patent Act to
make software patentable. 96
Software is in a sense a form of "architecture, map or model" but it is
developed with commercial utility in mind rather than for academic or
97
artistic purposes as would be required under the Korean Copyright Act.
The proprietor ordinarily will be a corporation rather than an individual
"author," although such fact is not dispositive. The important thing is that,
for protection to be effective, it must extend to mechanical embodiments of
the software rather than merely to the programming instructions in printed
format. Thus, special legislation is suitable to accord software sui generis
protection, and the Ministry of Science and Technology or the Ministry of
Trade and Industry would have better technical competence to administer
the regime than would the Ministry of Culture and Information.
It is likely that the Korean government will in the near future accord
statutory protection to computer software and other information resources
with industrial utility, in part as a quid pro quo for improved access to
sophisticated hardware, or to avoid retaliation in export markets which
might ensue if large scale pirating in Korea went unsuppressed. 98 Other
futuristic technologies, including recombinant genetic engineering and nuclear medicine, also are of increasing concern as regard legal protections,
both to foreign proprietors and to the Korean government which hopes to
foster domestic research while at the same time inducing technical cooperation from abroad.

93. See generally Gresser, A Lawyer for the Situation: The U.S. -Japan Software Wrangle
(1984) (unpublished paper prepared in connection with a Stanford Law School conference held
July 12, 1984 on the "Program Rights Law" proposed by MITI).
94. See Richards, supra note 83, at 22-23.
95. Apple Computer Receives Setback from Software Ruling in Australia, ASIAN WALL ST. J.,
Dec. 12, 1983, p. 3, col. 1 (rev'd on intermediate appeal).
96. XVIII-9 J. AMCHAM COMM. KOREA 24 (Sept. 1984).

97. Copyright Act, supra note 88, art. 2 ("works" defined to include, inter alia, architecture,
maps, models and "all other items having academic or artistic scope").
98. The Office of Patents Administration reportedly is intending to work out procedures for
patenting software by November 1984, however this schedule may be delayed if amendment of
the Patent Act is deemed necessary, or if Japanese developments remain controversial. See
XVIII-9 J. AMCHAM COMM. KOREA 24 (Sept. 1984).
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IV. Conclusion

This article provides an overview of a legal system in flux. Although the
sketch necessarily omits detail, it at least establishes a frame of reference
which may be of use in preliminary considerations of possible forays into the
Korean market. Finally, it is appropriate to offer some practical suggestions: (i) do not underestimate the importance of language and cultural
differences when consulting with Korean partners, government officials or
patent attorneys; (ii) obtain current information on important options because there are frequent modifications in legal and administrative parameters which are often not easily accessible outside Korea; and (iii) do not be
unduly intimidated by the many constraints outlined above. Attorneys
specialize in anticipation of possible obstacles, but notwithstanding the
ubiquitous regulations, clients are often able to conduct a more than satisfactory operation in Korea.
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